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Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments in
t he amount of $1,940, for four alleged violations of certain
mandat ory safety and reporting standards found in Parts 50 and
56, Title 30, Code of Federal Regul ations. Hearings were held in
Macon, Georgia, on Septenber 15, 1986, and February 19, 1987. The
petitioner filed posthearing briefs, but the respondent did not.
However, | have considered the oral arguments made by the
respondent during the course of the hearings in the adjudication
of this matter.

| ssues
The issues presented in this proceeding are as foll ows:

1. \Whether the respondent violated the cited mandatory
safety and reporting standards,
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and if so, the appropriate civil penalty to be assessed for those
vi ol ati ons based on the criteria found in section 110(i) of the
Act .

2. VWhether the inspector's "significant and
substantial" (S & S) findings concerning the violations
are supportable.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95A164, 30 U.S.C. [ 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. O 820(i).

3. Conmission Rules, 20 CF.R 0O 2700.1 et. seq.
Stipul ations

The parties stipulated that the respondent is subject to the
Act, as well as to the jurisdiction of MSHA and the Conm ssion
They al so agreed that the respondent is a small sand m ne
operator enploying 9 to 10 enpl oyees, and that the proposed civi
penal ty assessnments will not adversely affect the respondent’s
ability to continue in business. They agreed that the
respondent's history of prior violations for the period October
3, 1983 through October 2, 1985, is reflected in exhibit PAL, an
MSHA conputer print-out listing 18 violations. They al so agreed
that three of the violations issued in this proceedi ng were
tinmely abated, but MSHA asserted that Citation No. 2521411,
concerning the lack of service brakes on a welding truck was not
(Tr. 16A18).

Bench Rul i ngs

I ruled that the question concerning the alleged
"unwarrantable failure" on the part of the respondent as stated
in the section 104(d)(1) and (2) orders and citations issued by
the inspector was not an issue in this civil penalty proceeding.
See: MSHA v. Bl ack Di anmond Coal M ning Conpany, Docket No. SE
82A48, 7 FMSHRC 1117 (August 1985) (Tr. 12-13).

MSHA' s oral notion to nmodify section 104(d)(1) Order No.
2007656, July 19, 1985, 30 C.F.R 0 50.30(a), to a section 104(a)
non-"S & S" citation was granted (Tr. 12, 14).
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MSHA's notion to amend its proposed civil assessnment for section
104(d)(2) Order No. 2521411, 30 C.F.R 0 56.9087, from $400 to
$150 was granted (Tr. 4, February 19, 1987).

Fi ndi ngs and Concl usi ons
Hi story of Prior Violations

Exhibit PA1 is an MSHA conputer print-out summarizing the
respondent's conpliance record for the period Cctober 3, 1983
t hrough Cctober 2, 1985. That record reflects that the respondent
was issued 18 citations and orders, for which civil penalties in
t he amount of $3,031 were assessed. The information submtted
reflects that the respondent has paid no civil penalty
assessnents for the 2Ayear period in question, and has either
contested the violations or has been issued delinquency letters
by MSHA for non-paynent of some of the violations. For an
operation of its size, | cannot conclude that respondent's
conpliance record is such as to generally warrant any increases
in the civil penalties which | have assessed for the violations
whi ch have been affirnmed in this case

Wth respect to the respondent's past non-conpliance with
the reporting requirements of 30 CF. R 0O 50.30(a), | have taken
this into consideration in the civil penalty assessment for the
viol ation of that standard which has been affirned in this case.
Si ze of Business and Effect of Civil Penalties on the
Respondent's Ability to Continue in Business

The parties have stipulated that the respondent is a small
operator and that the civil penalty assessments proposed by the
petitioner in this case will not adversely affect the
respondent's ability to continue in business. | adopt this
stipulation as nmy finding and conclusion on this issue.

Section 104(a) non-"S & S" Citation No. 2007656, issued on
July 19, 1985, cites a violation of 30 CF. R 0O 50.30(a), and the
condition or practice is described as follows: "The operator
failed to file a quarterly enpl oyment MSHA Form 7000A2 on tine
for the 1st and second quarter of 1985 as inplenented by Part
50. 30A of title 30 C.F.R The operator constantly fails to submt
the man hours report to MSHA. This is an unwarrantable failure."
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MSHA' s Testi nony and Evi dence

MSHA Supervi sory I nspector Reino Mattson confirned that he
i ssued the citation in question. M. Mttson produced a bl ank
MSHA For m 7000A2, and expl ai ned the information required (exhibit
PA4). He confirned that the respondent filed two signed report
forms for the first two quarters of 1985, but failed to fill in
the required information, including the enployee man-hours worked
during these tinme periods. The forns contain the signature of
Carl Brown, and the follow ng typewitten statenents:

This report is average for and any report filed by
Reino Mattson's forced upon ne and ny conpany (exhibit
PA4) .

This is an average of any and all previous reports
forced upon me and ny conpany by Reino Mattson
Supervi sor for MSHA (exhibit PA5).

M. Mattson expl ai ned the reasons for requiring information
concerning a mne operator’'s working personnel, hours worked, and
production, and stated that it is required to conpile statistica
reports reflecting the accident incident rate nati onwi de and for
the State of Georgia. The information which is conpiled is used
to increase enforcement efforts and to assist mne operator's in
reduci ng the accident incident rate. M. Mttson produced copies
of the type of reports conpiled by MSHA, utilizing the
information submitted by mine operator's on MSHA Form 7000A2,
(exhibits PA6 and P-7).

M. Mattson stated that the reporting citation which he
issued is the fifth citation issued to the respondent for
non-conpliance with section 50.30(a). He cited two prior
deci si ons by Comm ssion Judges who affirnmed two prior citations
and i nposed civil penalties for these violations (Tr. 21A34).

On cross-exam nation, M. Mattson confirmed that the
respondent submitted the forms, but failed to provide the
i nformati on on the formas required by section 50.30(a). He
reiterated the necessity for providing the required information
so as to enable MSHA to assist mne operators in their safety
efforts to reduce m ne reportable accidents.

M. Mattson confirmed that to his know edge the respondent
has had only one reportabl e accident incident during all of the
years it has been in operation, but he was unable to
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provi de any specific information with respect to this incident.

M. Mattson confirmed that he personally had nothing to do
with the "special civil penalty assessnment” made by MSHA's Office
of Assessments with respect to the citation in question. He
expressed his view that the proposed penalty reflected the fact
that the respondent has in the past refused to file the formwth
the required information, or sinply ignored the filing
requi renents of section 50.30(a).

M. Mattson denied that he has ever threatened the
respondent with any crimnal sanctions for its refusal to conply
with section 50.30(a). He explained that several years ago he
sinply brought to the respondent’'s attention the printed
i nformati on which appears in the first paragraph on the face of
MSHA For m 7000A2, concerning possi ble crimnal sanctions for
non- conpl i ance.

M. Mattson confirned that he issued the citation on the
basis of information received from MSHA's Health and Safety
Anal ysis Center in Denver, Colorado. He explained that MSHA' s
conputeri zed conpliance records confirnmed that the respondent had
failed to submt the required man-hour and m ne personne
information as required for the first and second quarters of
cal endar year of 1985, and that he issued the citation on the
basis of this information which reflected non-conpliance. He al so
indicated that the forms were not tinely filed as reflected on
the face of the submtted forms.

M. Mattson confirmed that due to certain personnel and
fundi ng reductions, including a suspension of funding for the
enforcenent of the Act against sand and gravel m ne operators,
the respondent's mine was not inspected by his office for a
period of 4 years. He also confirnmed that the first regular
i nspection of the respondent's mine during this period was
initiated in July, 1985 (Tr. 34A52).

Wth the court's perm ssion, respondent operator Carl Brown
produced a 45 m nutes taped conversation concerning a conference
held in Inspector Mattson's office on January 22, 1985,
concerning a citation for another alleged violation of the
reporting requirenents of 30 C.F. R [ 50.30(a). Excerpts fromthe
tape, which was played off the record, reflect that the
respondent failed to file the required reports for the first
three quarters of 1984, and that the single contested citation
was issued for this reason
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Fact of Violation

The respondent here is charged with a violation of mandatory
reporting requirement 30 C.F. R 0O 50.30(a), which states as
fol |l ows:

(a) Each operator of a mine in which an individua

wor ked during any day of a cal endar quarter shal

conpl ete a MSHA Form 7000A2 in accordance with the
instructions and criteria in O 50.30A1 and subnit the
original to the MSHA Health and Safety Anal ysis Center
P. O. Box 25367, Denver Federal Center, Denver, Colo
80225, within 15 days after the end of each cal endar
quarter. These fornms may be obtai ned from MSHA Met a
and Nonnetallic Mne Health and Safety Subdistrict

O fices and from MSHA Coal M ne Health and Safety
Subdi strict O fices. Each operator shall retain an
operator's copy at the mine office nearest the mne for
5 years after the submi ssion date

Aside fromhis displeasure with the requirements of section
50.30(a), and unsupported allegations of reprisals on the part of
the inspector, the respondent offered no testinony in defense of
the citation, nor has it rebutted MSHA's prima facie case (Tr.
68) .

The respondent has not rebutted the fact that it failed to
file the conpleted fornms as required by section 50.30(a). During
the course of cross-exam ning |Inspector Mattson, respondent's
representative Steve Brown, part owner of the conpany, inplied
that since the quarterly reports were filed, it has conplied with
section 50.30(a). This defense is rejected. It seems clear from
the evidence in this case that the information required to be
i ncluded on the form by section 50.30(a), and the instructions
for conpleting the formfound in section 50.30A1, was not
subnmitted by the respondent.

I conclude and find that MSHA has established a legitimte
enforcenent need for requiring the subm ssion of the information
requi red by mandatory standard section 50.30(a), and that the
submi ssion of such information will enable the Secretary of Labor
to prepare and disseni nate statistical analyses of mine injury
frequency rates as mandated by the Act.

In view of the foregoing findings and concl usi ons,
conclude and find that MSHA has established a violation of



~642

section 50.30(a) by a preponderance of the credible evidence
adduced in this case. Accordingly, the citation IS AFFI RVED.
Gavity

I nspector Mattson was of the view that the failure by the
respondent to file the necessary reporting informati on woul d not
result in the likelihood of an injury. He confirmed that he did
not consider the violation to be significant and substantial. |
agree with these findings by the inspector, and | concl ude and
find that the violation is non-serious.

Negl i gence

This is not the first time this respondent has been charged
with a failure to conply with the mandatory reporting
requi renents of section 50.30(a). In a prior decision issued by
me on May 1, 1981, Docket No. SE 80A124-M 3 FMSHRC 1203 ( May
1981), a violation was affirmed and a civil penalty of $10 was
assessed. In a decision rendered on Decenmber 7, 1983, Docket No.
SE 83A42-M 5 FMSHRC 2065 (Decenber 1983), Judge Broderick
affirmed a violation and assessed a civil penalty of $100.

MSHA' s conputer print-out, exhibit PAL, includes two section
104(a) citations issued on February 29, 1984, and January 3,
1985, for failure by the respondent to conply with the
requi renents of section 50.30(a). The first citation was assessed
at $20, and the second at $150, and the print-out reflects that
the respondent failed to pay these assessnents and was i ssued
del i nquency letters by MSHA for its failure to pay. | assume that
the January 3, 1985, citation was the subject of the MSHA
conference alluded to by the respondent in the tape referred to
earlier.

The tape in question also reflects M. Brown's displ easure
with the reporting requirenents of section 50.30(a), the fact
that other mne operators purportedly have not responded to
MSHA' s reporting requirements, and his assertion that |nspector
Mattson "threatened® himw th possible crininal sanctions sonme 8
years ago when he discussed with himthe reporting requirenents
of section 50.30(a).

It seens clear to me that MSHA has been nore than patient
with the respondent with respect to its continued refusal to
conply with the reporting requirenments of section 50.30(a). As a
matter of fact, in at least two instances, including the instant
case, where the respondent has failed to file nore than one
quarterly report, MSHA has issued single citations,
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when it could have issued separate citations for each required
quarterly report which was not filed.

The respondent has not presented any nitigating excuses for
its continued failure to conply with section 50.30(a). As pointed
out in ny prior decision of May 1, 1981, M. Carl Brown considers
MSHA Form 7000A2 to be so nuch "junk mail," and he does not take
kindly to being "coerced or forced" to file these forns. | find
no such coercion in this case, and M. Brown's claims of threats
by M. Mattson were rejected in ny prior decision, and they are
rej ected here.

| believe the time has conme for the respondent to realize
the serious consequences which may flow from his conti nued
refusal to conply. As previously stated by Judge Broderick, the
fact that the respondent believes the required reports are
onerous or unnecessary is no defense to the citations which have
been issued by MSHA for its continued non-conpliance.

I conclude and find that the evidence adduced in this case,
i ncluding the respondent’'s history of non-conpliance, reflects a
consci ence and del i berate disregard and flaunting of the
requi rements of section 50.30(a). Under the circunstances, |
conclude and find that the respondent has exhibited a reckless
di sregard for the mandatory requirenents stated in section
50.30(a), and that its failure to comply is the result of gross
negli gence on its part.

Good Faith Abat enment

MSHA has stipulated that the respondent exhibited good faith
intinely abating the violation after the issuance of the order
and | adopt this as ny finding.

Civil Penalty Assessnent

Al t hough MSHA has nodified the original order to a section
104(a) non-"S & S" citation, I amnot bound by the $20 civi
penal ty assessment which is normally assessed by MSHA for such
citations. MSHA's proposed civil penalty for the violation is
$250. Based on the respondent's history of non-conpliance with
this standard, and ny finding of gross negligence, | conclude and
find that a civil penalty of $250 is reasonable and appropriate.
Accordingly, | accept and adopt MSHA's civil penalty proposal for
the violation in question, and | assess a civil penalty of $250
for the violation which has been affirmed.
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Section 104(d)(2) "S & S" Order No. 2521412, issued on Septenber
4, 1985, cites a violation of 30 C F.R 0O 56.14006, and the
condition or practice is described as foll ows:

The guard for the tail pulley on the railroad car

| oadout belt conveyor was |eft off. The guard was

| ayi ng across the wal kway and the belt conveyor was
operating. This violation is an unwarrantable failure
and this equi pment shall not be operated for any
purpose until inspected and rel eased by an MSHA

i nspector.

MSHA' s Testinmony and Evi dence

MSHA | nspector Steve Manis confirnmed that he issued the
order, and he described the | ocation of the belt conveyor in
guestion. He stated that the conveyor runs horizontally out of a
tunnel onto an el evated conveyor belt used to |oad material onto
railroad cars. He identified two photographs of the cited
conveyor belt, and identified the |ocation of the tail pulley and
unguarded pinch-point, as well as a nearby wal kway. He al so
identified the guard which was |eft off the tail pulley, and
stated that it was lying to the right of the tail section
approximately 15 feet across the wal kway on the ground (exhi bit
PA9; Tr. 96-99). He stated that M. Greg Brown confirnmed that the
guard was in fact the guard for the tail pulley, but that he did
not know how long it had been off (Tr. 100).

M. Manis stated that the conveyor belt was running when he
observed the cited condition, and he believed that the failure to
replace the guard presented a hazard of someone getting caught in
the pinch points between the tail pulley and the conveyor belt.
He stated that enployees would have a reason to be in the area
adjusting idlers, perform ng welding work, cleaning up, or
greasing or servicing the noving parts of the belt. Although
there was no one exposed to the hazard when he di scovered the
condition, M. Mnis confirmed that he observed footprints in the
area, and that there was evidence that soneone had been there to
cl ean around the conveyor that norning or late in the afternoon
(Tr. 102). He stated that no one knew how | ong the guard had been
off, but since it was partially covered with sand, "it appeared
to be off sone tinme." The guard was replaced, and while it may
have been put back that sane day, he term nated the violation the
next day (Tr. 102).
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On cross-exam nation, M. Mnis stated that the wal kway was about
3 feet fromthe tail pulley, and that it was guarded by a
handrail. He stated that someone could get into the unguarded
pul I ey pinch point while cleaning up on the side of the pulley,
and that cleanup could not be done in that area fromthe wal kway.
Upon exam nation of three photographs taken by the respondent
purporting to be the cited conveyor belt area, M. Mnis could
not state whether they were in fact of the area he cited
(exhibits RA1 through R-3; Tr. 102-105).

In response to further questions, M. Manis identified the
steel structure across that portion of the belt tail where the
guard had been renoved, and while he agreed that it provided sonme
protection on the sides, the required guard should cover the
entire tail section. He agreed that the "square box-type" guard
whi ch had been renoved woul d be adequate for this purpose.

Al t hough he did not know the specific procedures followed by the
respondent in cleaning the area, he stated that the correct
procedure is to |l ock out the belt and shutdown the power before
servicing it, and then replacing the guard after the work is
conpleted (Tr. 113). He confirmed that he cited a violation of
section 56. 14006, because the tail pulley was guarded at one
time, but was renoved and not replaced (Tr. 114). He did not
consider the cited tail pulley area to be "guarded by |ocation”
because soneone could sinmply walk up to it, as he did, and it was
not up in the air where no one could get to it or reach it (Tr.
116) .

M. Manis stated that anyone could wal k up to the unguarded
tail pulley and stick their hand or foot into it "if they wanted
to" while cleaning or servicing it, or doing welding work (Tr.
117). He believed sonmeone could do this by bending over while
cleaning the belt with a shovel, and he did not believe that one
had to get on their hands and knees to reach the pinch point. He
stated that while the tail pulley was 3 feet off the ground, the
pi nch point was at the bottom"right on the ground" (Tr. 119). He
stated that clean-up woul d be done by a | ong-handl ed shovel, and
t he renoval of the guard while cleaning woul d depend on whet her
there was any sand "runover" (Tr. 121). He confirmed that in
order for someone to reach the pinch point, he would have to
reach in over or under the steel structure of the conveyor belt
as shown in photographic exhibits PA9 (Tr. 121).

Respondent's Testimony and Evi dence
Greg Brown testified that the cited area is normally cl eaned

up by a water hose which sprays water up through the tail pulley
and anywhere on the wal kway. A shovel is not
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usual ly used unless the belt is "overloaded so nmuch that it's got
spillover.” In that case the clean-up man "gets as much as he can
out with a shovel . . . and we use water as much as possible”
(Tr. 123). M. Brown identified the three photographs (exhibits
RAL through R-3) as the identical cited area in question. He
identified the |ocation of the unguarded pinch-point as the area
at the bottom and behind the steel belt tail structure at the
approxi mate sanme | ocation identified by Inspector Manis (Tr.

124).

M. Brown stated that since water is used to wash off the
tail pulley area, the only reason for renoving the guard would be
to |l oosen or tighten the belt, and that this would be done with
the belt turned off. He stated that the pinch point in question
was an inch or two off the ground, and that soneone would have to
be on their hands and knees bel ow ground level in order to stick
his hand into the tail pulley (Tr. 126).

On cross-exam nation, M. Brown stated that when the belt is
cleaned with water, it may or nmay not be running, but that when
shovels are used, it is turned off. When asked whether it nakes a
difference to the clean-up man whether it is turned off while
cleaning it with water, he replied "I don't reckon it does to
them (Tr. 127). He confirmed that any accunul ated material which
is cleaned fromthe belt tail by water goes out of a drain pipe
| ocated some 5 or 6 feet away and out of the view of the
phot ographs (Tr. 127). He confirnmed that the cited tail pulley
area has al ways been guarded during the 2 years he has been at
the m ne, and he agreed that the photograph of the guard which
was renoved as depicted in exhibit PA9, |ooks |ike the sane guard
(Tr. 128). The only reason for the renoval of the guard would be
to tighten the belt, and he confirnmed that the wal kway is
approximately a foot or a foot and a half fromthe the pinch
point area. He stated that the belt is on roller wheels and is
swung away fromthe wal kway when it is not in use. He confirnmed
that the belt was operating when the inspector issued the
citation (Tr. 130).

M. Brown stated that to reach the pinch point area fromthe
wal kway, one woul d have to be kneeling on the wal kway and
reachi ng down for a distance of 1 to 2 feet. He stated further
that any washi ng down of the tail section is done fromthe
wal kway because the clean-up nman can reach just about every spot
fromthat |ocation, and he knows of none which cannot be reached
fromthe wal kway. The wal kway has a standard 4Afoot high
guardrail that extends the full length, and it also has a
md-rail (Tr. 133).
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M. Steven Brown confirmed that the tail section guard was
initially installed because MSHA required it, and he agreed that
unless it is taken off to make some adjustnents to the belt, it
is required to stay on. He also agreed that if the guard is taken
off after the belt is adjusted, it should be put back on (Tr.
135). He stated "that may have been what he was doi ng that
norning. | don't know' (Tr. 136).

Wth the Court's pernission, the respondent produced a video
tape showing the cited tail pulley area in question, and pointed
out the pinch point area bel ow the adjacent wal kway. M. Car
Brown confirmed that he made the video the night before the
heari ng, and MSHA counsel Welsch pointed out that the video
reflects that the cited tail pulley was a "wi ng pulley" rather
than a "snmooth cylinder pulley"” (Tr. 141).

MSHA' s Argunent s

In its posthearing brief, MSHA asserts that there is no
guestion that at the time of the inspection, the guard for the
tail pulley section of the railroad car |oader was off and no
testing was being conducted. In fact, the conveyor was operating
and | oadi ng sand. Although the pinch point of the tail pulley was
close to floor level, MSHA states that it is inportant to note
that it was close to the wal kway and capabl e of catching | oose
clothing. Also, it may have been hazardous to enpl oyees doi ng
cl eanup around the conveyor, and wi thout the guard, there was
nothing to prevent an enpl oyee from being caught in the pinch
poi nt .

MSHA asserts that it is relevant to note that the cited
standard only requires the guard to be securely in place, and
does not require a showi ng of any hazard to enpl oyees. Since the
guard had been renmoved and not replaced, MSHA concludes that a
vi ol ati on has been established.

MSHA concl udes further that in accordance with the criteria
of National Gypsum Co., Cement Division, 3 FMSHRC 822 (Apri
1981), it is clear that the lack of a guard would Iikely have
caused serious injury to enpl oyees who worked in maintaining the
tail pulley and to enpl oyees who regularly used the wal kway in
the area. Therefore, MSHA further concludes that the violation
shoul d be considered "significant and substantial."
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Fact of Violation

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R [ 56.14006, which provides that "Except
when testing the machi nery, guards shall be securely in place
while machinery is being operated.”

After careful consideration of all of the testinony and
evi dence adduced with respect to this violation, |I conclude and
find that MSHA has established a violation by a preponderance of
the credi bl e evidence in support of its case. The respondent has
not rebutted the fact that the guard which is normally in place
at the tail pulley location was not in place at the tinme the
i nspector observed it, and that the conveyor belt was indeed
operating |loading sand. As correctly stated by MSHA, no testing
was taking place and the guard was not in place. Accordingly, the
violation I'S AFFI RVED.

Wth regard to the "significant and substantial" finding by
the inspector, MSHA's assertion that it was likely that soneone
could catch their clothing in the exposed pinch point fromthe
wal kway, is rejected. The wal kway was guarded by a handrail, and
I find it highly unlikely that anyone standing on the wal kway
whil e hosing down the tail pulley, or sinply wal king by, could
i nadvertently catch their clothing in the pinch point. Such a
person woul d have to fall through or over the protective railing,
and contort their body under the steel framework of the conveyor
to reach the pinch point.

Wth regard to the Iikelihood of anyone reaching the pinch
point while servicing or cleaning the tail pulley area while
i nside the protective wal kway i medi ately adjacent to the
unprotected tail pulley assenbly, |I conclude and find that the
facts here support the inspector's "significant and substantial"
finding in that respect. Although Greg Brown testified that
normal cleaning is conducted by neans of a water hose, he
confirmed that the cleaning of belt spillage or overloading is
al so done by means of a shovel, and that the clean-up person
"gets as nuch as he can with a shovel."” Any cleanup would require
the person handling the shovel to get in and behind the tai
pul | ey apparatus beyond the steel conveyor frameworKk.

I am not convinced that any cleanup with a shovel would
al ways be done fromthe wal kway, but would require the cleanup
person to be in close proximty of the pulley assenbly itself.
Further, any belt adjustnments would necessarily be made by
someone in close proximty to the tail pulley assenbly rather
than fromthe wal kway. More inportantly, although M. Brown
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stated that any cleanup work acconplished by neans of a shove
woul d normally be done with the belt turned off, he conceded that
it made no difference to the cl eanup person whether the belt was
turned on or off while it was being cleaned with water. Under

t hese circunstances, any cleanup person who woul d be indifferent
as to whether the belt was shutdown or not, would likely place
hinsel f in a hazardous situation should he venture close to the
unguarded tail pulley assenbly while attenpting to hose it down
or clean it up by neans of a shovel, and woul d reasonably likely
suffer injuries if he were to contact the unguarded tail pulley
assenbly. The fact that it may require himto be on his hands and
knees to reach the particular pinch point in question, does not
detract fromthe fact that he could become entangled in the tai
pul l ey assenmbly which is normally guarded by a | arge "box-type"
steel nmesh guard which is required to be in place. Under these

ci rcunstances, the inspector's "significant and substantial"
finding |I'S AFFI RVED

Gravi tyAThe viol ation was serious in that the |ack of
guardi ng could have contributed to an accident. The pinch point,
and nore so the unguarded conveyor tail pulley assenbly, were
readily accessible to any cleanup or maintenance man in the area.

Negl i genceAThe viol ative condition was readily observabl e
and shoul d have been detected by the respondent exercising
reasonabl e care. | conclude and find that the violation was the
result of ordinary negligence on the respondent's part.

Good Faith Conpliance

MSHA agrees that the respondent abated the violation in good
faith, and | adopt this as ny finding on this issue.

Civil Penalty Assessnent

Taki ng into account the requirenents of section 110(i) of
the Act, | conclude and find that a civil penalty assessnent in
t he amount of $175 is reasonable for the violation which has been
af firnmed.

Section 104(d)(1) "S & S", Citation No. 2521744, issued on
July 19, 1985, cites a violation of 30 CF.R 0O 56.9003, and the
condition or practice is described as follows: "The Dodge wel di ng
truck was not provided with service brakes and the brake peda
was mssing. This welding truck was cited for



~650
service brakes in the past and was taken out of service for
termnation. This is an unwarrantable failure.”

On Septenber 4, 1985, Inspector Steve Manis issued section
104(b) Order No. 25221410, renoving the truck from service. The
order reads: "No apparent effort was made by the m ne operator to
repair the service brakes on the Dodge welding truck. This
equi pnent shall not be operated for any purpose until inspected
and rel eased by an MSHA inspector."

MSHA' s Testi nony and Evi dence

MSHA | nspector Ron Grabner confirmed that he inspected the
respondent's mine on July 19, 1985, and issued the citation on
the welding truck. He also confirmed that during a subsequent
i nspection of the truck conducted with |nspector Manis on
Sept enber 4, 1985, three photographs of the truck were taken, and
he identified themas exhibit PA1l. OQther than the repair of
certain axle bolts that were | oose and m ssing on July 19, he was
aware of no other changes nade to the truck fromJuly 19 to
Septenber 4, and the truck | ooked the same on both days (Tr.
147A151) .

M. Grabner stated that the truck was converted so that it
could be used as a "welding truck," and that it was noved about
the plant to service and repair equi pnent. When he first observed
it inJuly, it was |ocated at the new shaker screen which was
under construction, and when he observed it in Septenber, it was
| ocated at the ol d shaker screen. He confirnmed that the service
brake which normally activates the rear wheels to stop the truck
was conpletely renmoved fromthe truck, and the brake pedal itself
was missing (Tr. 151A154).

M. Grabner stated that during his inspection on July 19,
| eadman Jim M Iler informed himthat the truck had been driven to
t he new shaker screen location (Tr. 154A166). M. G abner
believed that the m ssing brake condition constituted a
significant and substantial violation because it was reasonably
likely that an accident resulting in serious injuries could occur
before the condition was corrected (Tr. 155). Wen he returned to
the mne in Septenber, the brakes had not been repaired, and M.
Mani s i ssued an order. At that tinme, Greg Brown confirnmed that no
effort had been made to repair the truck (Tr. 157).

On cross-exam nation, M. Gabner confirmed that he has
never observed the cited truck noving, but that M. Mller
advised himthat it would run. However, when he was there in
Septenber the battery was dead, and the truck could not be
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started. He confirmed that section 56.9003, does not specifically
require a brake pedal, but does require the truck to have
"adequat e brakes” that will stop the truck within a reasonably
safe distance. He agreed that a truck travelling 10 mles an hour
woul d stop qui cker than one going at 40 mles an hour (Tr. 159).

In response to further questions, M. G abner stated that
the truck had a hand brake which is used to hold the truck after
it is stopped, but he did not consider this to be the service
brake (Tr. 160). He believed that the | oose axle bolts which he
detected on July 19, would affect the hand brake if they canme
| oose fromthe axle and the truck would not stop (Tr. 161A163).
He confirnmed that no citation was issued for the axle condition
(Tr. 164).

M. Grabner agreed that the truck is noved from one | ocation
to another at the plant as needed for the purpose of performng
construction work that requires welding, and that it nmay renmain
in one location for days before being noved to another |ocation
He confirmed that he was told the truck was driven to the first
| ocation on July 19, and towed by neans of a front-end | oader to
t he second | ocation on Septenber 4 (Tr. 168A169). The truck did
not have any doors, w ndshield, and one of the headlights was
br oken. However, no citations were issued for these conditions
(Tr. 171). He cited it because it had no service brakes or a
brake pedal to indicate that service brakes were indeed on the
truck (Tr. 173).

M. Grabner stated that the truck at one tinme was a
four-wheel drive truck, and he identified respondent’'s
phot ogr aphs, exhibits RA4 through R-6 as the sited truck (Tr.
174). M. Grabner confirmed that the axle condition was repaired
when he returned to the plant in Septenber, but he could recal
no expl anation by the respondent as to why the brakes were not
repaired. He also confirmed that during a conference with Car
Brown, M. Brown took the position that the hand brake was
sufficient to stop the truck, and that it is driven in first or
second gear at |ow speed (Tr. 177, 181). Although the truck was
never tested, and M. Gabner did not ride init, M. Mller did
show himin July how the hand brake was used, and M. G abner had
no reason to believe that the hand brake would not hold the truck
once it was stopped (Tr. 178). However, he would not accept the
hand brake as conpliance because it was not intended to be used
for stopping the truck when it's nmoving (Tr. 180A181).
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M. Grabner was not aware of any thorough MSHA inspection of the
truck to determ ne whether or not it was otherw se equi pped with
a braking systemor parts (Tr. 182). However, he was not aware of
anything inside the cab of the truck which could be used to
activate any service brake system and the respondent never

i nformed himof any mechani sminside the truck which could be
used to activate any such brake system (Tr. 183).

I nspector Reino Mattson testified that he first becanme
famliar with the cited truck in June, 1977, when MSHA | nspector
M chael Denny cited it as an inmm nent danger because it was
operating wi thout service brakes, and the brake pedal was cut off
(exhibit PA13). Since the truck was drivable, M. Mttson woul d
not permt the installation of a tow bar to serve as abatenent,
and the order remained in effect. Eighteen nonths later, the
respondent was advised by MSHA that the installation of the tow
bar for the purpose of towing the truck would serve as
conpliance, but that the order would remain in effect in case the
truck were driven under its own power. Subsequently, in Novenber
1978, the wel ding apparatus was renoved fromthe truck, and it
was parked with the engine frozen. Under the circunstances, since
the truck was out of service, the order was term nated (Tr.
184A187).

M. Mattson stated that after the order was lifted, he met
M. Carl Brown at a subsequent hearing sonetime in 1980, and M.
Brown asked hi m about putting the truck back in service. M.
Mattson stated that he informed M. Brown that if he repaired the
brakes there would be no problem M. Brown replied "I'm not
touching the brakes,” and M. Mattson informed himthat "we're
probably going to have sone nore problens."” Subsequently, when
M. Mattson was at the plant with M. Grabner on July 19, 1985,
he di scovered that the welder and cutting torches were put back
on the sanme truck, and M. MIller and Greg Brown informed him
that the truck had been driven to the | ocation where it was
di scovered and that it had al so been used around the plant. Under
the circunstances, M. G abner issued the citation (Tr. 187A188).
M. Mattson could not state when the truck was actually put back
into service (Tr. 191).

On cross-exam nation, M. Mattson confirmed that fromthe
time the truck was taken out of service in 1978, until the
i nspection of July 19, 1985, he never observed the truck being
driven and it was parked "in the bone yard. And the weeds were as
high as the truck and it was not in operation" (Tr. 192).
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Respondent's Testi nony and Evi dence

Carl Brown testified that he acquired the truck in question
18 to 20 years ago as governnment surplus. He described the truck
as a four-wheel drive 1935 Arny weapons carrier. He exchanged
scrap iron worth $50 for the truck, and when he got it, it did
not have a brake pedal or a windshield, and it was used to
transport the welder. He stated that the hand brake was used and
"it would drag the wheels in that sand." Even wi thout a hand
brake, with four-wheel drive travelling at 3 or 4 nmiles an hour
the truck would stop itself (Tr. 192A193).

M. Brown stated that after the truck was cited as an
i mm nent danger it "was parked in the weeds," and the order was
lifted when a tow bar was installed to the truck, but the truck
still "sat in the weeds." Subsequently, his grandson Daryl, who
was then 15 years old, perforned some work on the notor and got
the truck running again and drove it to the plant office area
(Tr. 194). M. Brown did not know whether the truck was driven to
the location where it was found by the inspectors on July 19,
1985 (Tr. 196).

MSHA' s counsel Welsch stated that the truck was cited on
July 19, 1985, because it had no service brakes, and the
i nspectors were led to believe that it was driven fromthe weeded
area to the |location where they observed it, and the tow bar had
been renoved (Tr. 199). MSHA was previously under the inpression
that the truck was to be towed or nmoved around by a front-end
| oader using the tow bar (Tr. 200A201). M. Brown confirmed that
the cited truck has never been involved in an accident and has
never run into anything (Tr. 208).

Greg Brown confirmed that when the inspectors cane to the
pl ant in Septenber 1985, he infornmed themthat the truck "would
not run or crank." He confirmed that the truck was towed to the
old screen | ocation a week prior to the inspection, and it
remai ned there until it was again towed to the shop sonmetine in
Decenber and the back axle would not roll free because the "rear
end gummed up on us." He confirmed that the truck was used to
haul a wel der, and when it was noved fromthe shop to the plant
it travelled less than a quarter of a mle. If it were driven
the top speed was 10 to 15 miles an hour, and he never had any
trouble stopping it with the hand brake, and it never ran into
anyt hi ng or anybody (Tr. 211A212). If the clutch were engaged,
the truck would "roll free" depending on its speed (Tr. 213).
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On cross-exam nation, M. Brown adnmitted that either he or M.
MIler drove the truck fromthe shop to the I ocation where it was
observed by the inspectors on July 19, 1985. He confirmed that he
started working at the plant 2 years ago, and that the truck was
i n operation when he got there. He did not know how |l ong it had
been operational prior to that tinme. The truck woul d be "towed
sonme" and dependi ng on the distance, it would also be driven, "if
it cranked" (Tr. 217). The truck had a hand brake, and it was
driven in four-wheel |ow gear drive at speeds less than 10 to 15
m |l es an hour because of the muddy and sandy conditions and for
traction.

M. Brown stated that the m ne grounds do have hills,
i nclines, and declines, and the main road areas consi st of hard
conpacted dirt. \Wen the truck is driven, it is kept in
four-wheel drive and it is slowed down by use of the hand brake
and nornmal decel eration, and he does "what's necessary to stop
the vehicle" (Tr. 220). One of the "hired hands" who did the
wel di ng usually drove the truck, but if he were not avail able, he
and his brother, or M. MIler would drive it. He confirmed that
the truck had no brake pedal or service brake, and while he has
never exam ned the truck to determ ne whether it had a master
cylinder or brake pads, there was no way to engage such a system
fromthe cab while driving it. He confirmed that the hand brake
is a system separate from any service brake system but that the
truck can be driven with the hand brake on, and it will stop the
truck. He never experienced any trouble travelling down an
incline using the hand brake (Tr. 221A223).

M. Brown confirmed that since the 104(b) order was issued,
the truck has been parked at the shop and has not been used. The
wel der was renoved and anot her portabl e wel der has been purchased
(Tr. 224). Counsel Welsch confirnmed that the order has never been
term nated, and as long as the truck is out of service, the
respondent is in conpliance with that order. M. Wl sch confirnmed
that he is satisfied that the truck has been taken out of service
(Tr. 225).

JimMIller testified that he has worked for the respondent
for 10 years, and confirmed that he has driven the truck in
qguestion during this period but never had any trouble stopping it
with the hand brake. The truck has never run into anything, and
it can possibly travel at a speed of 15 miles an hour. The
di stance fromthe shop to the pit area is a quarter of a nle
The truck was towed fromthe new screen area to the old screen
area and remai ned there for a couple of months. Since the rear
end was | ocked up, it would not be used for welding, and it was
taken to the shop where it has
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been parked ever since (Tr. 227). M. MIller stated that he has
never "denonstrated" the truck to any inspector, and has never
been asked to (Tr. 227).

Daryl Brown, testified that he is 20 years of age, and that
he was 14 or 15 when he discovered the cited truck "in the weeds"
in the pit during the summer. He confirmed that he cl eaned the
plugs, filed the points, cleaned out the gas tank, and installed
a new battery and drove the truck to the plant office to show his
grandfat her, Carl Brown. Hi s grandfather had himdrive the truck
"to the edge of the hole" where he took a picture of himin the
truck. He had no trouble stopping the truck with the hand brake.
Since that time, he has driven the truck while working at the
site 2 nonths a year and has had no trouble stopping it (Tr.
230).

M. Carl Brown stated that the truck has not been used since
the order was issued in Septenber, 1985, that it has been taken
out of service and he does not intend to use it again. He
conceded that on the basis of the testinony adduced in this case,
the truck was operated and driven prior to the time it was
i nspected and cited, but he insisted that it had an adequate hand
brake (Tr. 238A239).

At the conclusion of the testinmny, M. Carl Brown inforned
the Court that the truck in question was on a flat-bed truck
parked across the street fromthe courtroom and he requested
that | viewit. In the presence of the parties and all of the
wi t nesses, | clinbed onto the flat-bed truck and | ooked into the
cab and the truck and observed that it was equipped with a
handbrake, but that the foot pedal for the service brakes was
m ssing. | also observed that the doors, w ndshield, and one
headl i ght were missing. M. Steve Brown denonstrated the hand
brake, and | observed the hand brake nmechanismin place on the
undercarriage of the truck (exhibit RAG; Tr. 249).

MSHA' s Argunent s

During oral argument at the conclusion of his case, MSHA
counsel Wel sch took the position that as long as the truck in
guestion is towed and not driven, and conplies with nmandatory
standard 30 C.F.R 0O 56.9A70 (now 56.9070), with respect to the
installation of a substantially constructed tow bar, the truck
woul d not have to be equi pped with service brakes. It was
counsel 's understanding that this was precisely the conprom se
agreed upon by MSHA when the previously issued i mm nent danger
order was terminated in 1978, after the truck was taken out of
service, and MSHA was under the assunption that
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the truck would thereafter be towed and never driven (Tr.
233A237) .

M. Welsch took the further position that even though the
truck may have been driven a short distance at | ow speed and
coul d be stopped by neans of the hand brake, in order to conply
with the cited standard, the truck nmust be equi pped with separate
service brakes, notw thstanding the fact that the broad | anguage
of section 56.9003 requiring "adequate brakes" does not
specifically differentiate between hand brakes or service brakes.
M. Welsch stated further that the hand brake was not designed to
stop the truck while it is noving (Tr. 239A241).

Inits witten posthearing argunments, MSHA argues that it is
uncontroverted that the cited welding truck was bei ng operated
wi t hout any service brakes, and that the brake pedal had been
renmoved and had not been replaced during the 20 years the truck
had been owned by the respondent. In order to stop the truck, the
driver operated the truck in the | ow gear and used the clutch and
hand brake. However, this should not replace the need for service
brakes as required by the standard, and as conceded by the
respondent, the hand brake was desi gned as an enmergency brake to
hold the truck once stopped. It was not designed to be used as a
service brake to stop the truck

MSHA mai ntai ns that the phrase "adequate brakes" as used in
the standard clearly inplies that service brakes exist and are
used as designed by the manufacturer, and that the respondent's
use of hand brakes or any other neans to stop the truck is beyond
the manufacturer's design and shoul d not be considered conpliance
with the standard. The fact that respondent’'s enployees testified
that they had no problemin stopping the truck, using a variety
of nmet hods, should be considered irrelevant to finding a
vi ol ati on.

MSHA further naintains that the purpose of the standard is
to prevent accidents. "Adequate brakes" as required by the
standard should be given its comonly used neani ng which woul d
i ncl ude service brakes on the vehicle designed for stopping, as
wel | as hand brakes to hold the vehicle in emergencies. Section
56. 9A3 prohi bits operator conduct unacceptable in |ight of common
under st andi ng and experience in the industry or when the operator
has actual know edge that a condition or practice is hazardous.
Concrete Materials, Inc., 2 FMSHRC 3105 (Cctober 22, 1980).
"Adequat e brakes" clearly requires at |east service brakes and
not the use of other nethods or the ingenuity of the enployee to
stop a vehicle.
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To hold otherwi se would negate the intent of the standard and
pl ace compliance within the whinsical imagination of the
operator. Medusa Cenment Conpany, 2 FMSHRC 819 (April 8, 1980).

MSHA concl udes that the respondent's violation of section
56.9A3, was cited as "significant and substantial"™ within the
meani ng of section 104 of the Act and the Conm ssion's decision
in National Gypsum Co., Cenent Division, 3 FMSHRC 822 (Apri
1981). In support of this conclusion, MSHA asserts that clearly,
the lack of any service brakes presented a "significant and
substantial” hazard to the driver and enpl oyees working in the
vicinity, and, as noted by the respondent, the plant had hard
conpact roads and steep inclines which would require a good
braki ng system Respondent's need for service brakes was
substanti al .

Fact of Violation

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R [ 56.9003, which provides that "Powered
nmobi | e equi pment shall be provided with adequate brakes."

I conclude and find that MSHA has clearly established that
the cited truck in question was not equipped with any service
brakes, and that the only neans of stopping it while it was being
driven was by the use of the hand brake and | ow gears and clutch
The respondent's suggestion that the hand brake constituted an
"adequat e" braking systemwi thin the neaning of section 56.9003,
is rejected. As correctly argued by MSHA, the hand brake was
designed to hold the truck once it was stopped, and it was not
designed to be used as a regul ar service brake to stop the truck
while it was being driven about the plant site. The fact that the
respondent used a variety of methods to stop the truck is
irrelevant, and MSHA's interpretation and application of the
facts here presented to the requirenents stated in the cited
standard are correct and | adopt themas ny findings and
conclusions on this issue. The violation IS AFFI RVED

Signi ficant and Substantial Violation

| agree with MSHA's assertion that the |ack of service
brakes on the truck was a significant and substantial violation.
In view of the condition of the truck, including the total |ack
of a brake pedal or service brakes, and the fact that it was
driven periodically over a long period of time with no service
brakes, | believe it is reasonably likely that the | ack of brakes
could contribute to a potentia
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hazard to anyone driving it, particularly on inclines. In the
circumst ances, | conclude that the cited condition would Iikely
contribute to the hazard. Accordingly, the inspector's
"significant and substantial™ finding IS AFFI RVED.

Gavity

VWiile it is true that the truck in question was sonetines
towed and | eft for several days at several construction sites
where it was used for welding and repairs, the tow bar had been
removed, and it seens clear to me fromthe testinmony in this case
that it was also driven without a service brake by G eg and Dary
Brown, |eadman Mller, and the person who was doi ng the wel di ng
wor k.

Al t hough the distance fromthe shop to the pit area was
approximately a quarter of a mle, | amnot convinced that the
use of the truck was restricted to that particular route as a
matter of routine. Daryl Brown testified that for the 2 years he
has worked at the site, he has driven the truck while working
there during time off fromschool. As a matter of fact, he
admtted that his grandfather had himdrive the truck to the edge
of the pit, using only the hand brake to stop it, so that he
could take his picture. M. MIller testified that he has driven
the truck during the 10Ayears he has worked at the site. Geg
Brown testified that "depending on the distance," the truck woul d
be driven rather than towed, and that he had no probl em stopping
it while driving down inclines.

Al t hough the respondent has established that the truck may
not have been driven faster than 10 to 15 mles an hour, the
total lack of any service brakes exposed the driver to a
potential hazard likely to cause serious injury in the event of
an accident. Having personally viewed the truck, | am of the view
that the lack of doors, no wi ndshield, and a make-shift driver's
seat were conditions that posed additional hazards to the driver.
Further, the position of the hand brake is such that the driver
woul d have to bend down to reach it, rather than sinply engagi ng
a foot pedal, and in an enmergency situation, this would inmpact on
his reaction tine. Under all of these circunstances, | concl ude
and find that the violation is serious.

Negl i gence

| agree with MSHA' s argunment that the respondent exhibited a
hi gh degree of negligence with respect to this
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violation. The evidence clearly establishes that the respondent
has for many years known that the truck should not be operated
wi t hout service brakes.

Good Faith Conpliance

The evidence establishes that the respondent failed to
repair the service brakes or to otherw se abate the conditions
cited on July 19, 1985, and that an order had to be issued on
Septenber 4, 1985. Further, | believe it is clear fromthe facts
in this case that the respondent has exhibited total indifference
with respect to the conditions cited. Under the circunstances, |
conclude and find that the respondent has denonstrated a | ack of
good faith with respect to the violation in question

Civil Penalty Assessnent

Taki ng into account the requirenents of section 110(i) of
the Act, particularly the respondent's high degree of negligence
and | ack of good faith conpliance with respect to the violation
| believe a civil penalty assessment in the anount of $600 is
reasonabl e and appropri at e.

Section 104(d)(2) Order No. 2521411, issued on Septenber 4,
1985, cites a violation of 30 C.F.R [ 56.9087, and the condition
or practice is described as foll ows:

The automatic warni ng device which would give an
audi bl e al arm when the 644 C John Deere Front-end

| oader was put into reverse was not operating. Geg
Brown stated that an electrical short was causing the
back-up alarmnot to work. This violation is an
unwarrantable failure and this equi pnent shall not be
operated for any purpose until inspected and rel eased
by an MSHA inspector. 644C John Deere Front-end | oader
Serial No. 644 CB 4033930.

MSHA' s Testi nony and Evi dence

MSHA | nspector Ronald Grabner stated that while conducting
an inspection at the mne on July 19, 1985, he observed the
front-end | oader in operation that norning at the |oad out bins
and the back-up alarm was working. Later in the day when the
| oader was inspected, the alarmwas not working. M. G eg Brown
deternmined that a fuse had burned out, and he replaced it.
However, the new fuse burned out, and M. Brown surm zed that
there was a short circuit in the system Since
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the | oader was parked, and since it appeared that sonething had
mal functi oned between the tinme the | oader was first observed in
operation and the tine it was inspected, no citation was issued.
M. Brown stated that he would correct the condition (Tr. 9A15).

On cross-exam nation, M. Grabner stated that the | oader was
originally equipped with a backup alarm and since there is an
obstructed view to the rear, a backup alarmis required. Wen
asked why he did not cite a second 644AB | oader, M. Grabner
stated that when he observed it operating in the stock pile area
near the service tunnel, he did not believe that the viewto the
rear fromthe driver's seat was obstructed (Tr. 15, 17).

MSHA | nspector Steve C. Manis confirmed that during an
i nspection on Septenber 4, 1985, he observed the front-end | oader
in question in operation, and he identified a photograph of the
| oader which he took that day (Tr. 23, exhibit PAl). M. Mnis
stated that the | oader was operating at the surge tunnel area
pushing sand into the surge pile where it falls through the
tunnel top and is carried away on conveyor belts. Although the
tunnel is not a normal travelway to get fromthe front of the
plant to the back, it could be used as a travelway since it is
cl oser than wal ki ng around the surge pile and bins. The | oader
was equi pped with a back-alarm but it was not working. M. Geg
Brown confirnmed that the alarm had a short, and when asked why it
had not been repaired, M. Brown replied that "he just hadn't had
time." M. Manis issued the citation, and subsequently term nated
it on September 6, 1985, when repairs were made (Tr. 28).

M. Manis confirmed that he got into the | oader next to the
operator and | ooked out the rear view wi ndow and found that the
engi ne hood, air cleaner container, and the nuffler and tail pi pe
constituted an obstructed view to the rear of the machine (Tr.
29). M. Manis observed no one serving as an observer, and the
machi ne was not equi pped with rear view nmrrors. He believed the
violation was "significant and substantial" because the | oader
was operating in an area where there was a potential for people
wal ki ng through the area, and there is a blind spot to the rear
of the machine (Tr. 31).

On cross-exam nation, M. Manis confirned that he saw no one
around the | oader while it was in operation. He also confirned
that the photograph he took was in connection with a broken
wi ndshield violation, and that it was not taken to support the
backup alarmviolation (Tr. 32A34). M. Manis
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al so confirmed that he did not observe the | oader at the end of
the surge tunnel, but saw it operating in the surge pile area
(Tr. 37). He also confirmed that he nade a notation of the seria
nunber of the cited | oader (Tr. 39).

M. Manis confirmed that he was aware of the fact that the
| oader in question had previously been inspected by |nspector
Grabner, and that M. Greg Brown assured M. G abner that he
woul d repair the defective backup alarm (Tr. 51).

Respondent's Testi nony and Evi dence

Greg Brown confirnmed that he acconpani ed | nspectors Grabner
and Manis during their inspections on July 19 and Septenber 4,
1985. He confirned that he advised M. Grabner that the 644C
| oader may have had a short, but that he al so advised himthat he
was not sure and that "it could be anything" (Tr. 55). M. Brown
stated that none of the equi pment operators have ever advised him
that their viewto the rear is obstructed, and he confirned that
he has operated both | oaders and has had no problemw th any
obstructed view to the rear (Tr. 57). M. Brown conceded that if
someone 5 feet 8 inches tall were to stand behind the machine
"jamup to the radiator,"” he would probably not be seen by the
equi pnent operator (Tr. 58A59). M. Brown could not state how far
back fromthe nmachi ne the person would have to stand before he
could be seen by the operator (Tr. 59). He confirned that when he
backs up the | oader, he |ooks to the rear because "I don't want
to hit nobody, or hit anything else. | run over a chai nsaw
before, like that" (Tr. 62).

M. Brown confirned that the respondent traded the 664AB
end-| oader, and purchased anot her 644AC nodel which was not
equi pped with a backup alarm and no citation has been issued for
a lack of a backup alarm (Tr. 63). MSHA counsel Wl sch expl ai ned
that this new 664AC end-1 oader has factory equi pped convex backup
mrrors, and supervisory Inspector Reino Mattson confirned that
MSHA's district office has given verbal approval for the use of
the mirrors in lieu of a backup alarm as long as the visibility
to the rear is good and there are no obstructions to the rear
(Tr. 65A69).

Carl Brown stated that 40 to 50 trucks are on his property
every day, and they are regul ated by OSHA and have no backup
alarms. M. Brown clained that |oaders and tractors received by
ot her operators regul ated by OSHA have told himthat when they
receive this equipnent they take the backup alarms off "because
it's a nuissance around the working place" (Tr. 20). For
denonstrati on purposes, M. Brown played a
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vi deo tape of several front-end | oaders, included the one cited
in this case, operating in the same area of the mine as the one
which was cited (Tr. 75A76).

I nspector Grabner was called in rebuttal, and he confirnmed
that the day prior to the hearing, he and |Inspector Manis
observed a John Deere front-end | oader nodel 644AC, similar to
the one cited in this case, at another sand m ni ng operation
They took neasurenments to deternine the distance of any
obstructed viewto the rear in relation to any foot traffic to
the rear of the machine. M. G abner stated that he sat in the
driver's seat and M. Manis, who is 5Afeet 10-inches tall, stood
at the rear of the machine, and after taking nmeasurenents, they
determ ned that | ooking over M. Gabner's left shoul der, M.
Manis first came into view at a distance of 8 feet 5 inches from
the rear of the nmachine to where he was standi ng when the
measur enent was taken. Although the distance to the rear | ooking
over his right shoul der was not neasured, M. Grabner believed
that it would have been considerally further back fromwhere M.
Mani s was standi ng because of the obstruction of the nmuffler and
air cleaner (Tr. 77A78).

On cross-exam nation, M. G abner stated that the front-end
| oader in question is used for a nmultitude of purposes and at
different locations at the mne site and is not used solely for
one job at one particular location. He could not state whether he
observed anyone around the |oader in question when he first
observed it. While it may operate in an area with no people
around it, the next day it may be operating in an area where
there may be people or other equi pment working around it. Under
these circunstances, he believed that the |lack of an operable
backup alarmon the cited | oader constituted a "significant and
substantial" violation, and he agreed with Inspector Manis'
finding in this regard (Tr. 81A87).

Fact of Violation

The respondent here is charged with a violation of mandatory
safety standard 30 C.F. R. O 56.9087, which provides as foll ows:

Heavy duty nobile equi pnent shall be provided with
audi bl e warni ng devi ces. When the operator of such
equi pnent has an obstructed view to the rear, the

equi pnrent shall have either an automatic reverse signa
al arm which is audi bl e above the surroundi ng noi se

l eve
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or an observer to signal when it is safe to back up

I conclude and find that MSHA has established by a clear
preponderance of the evidence that the cited end-loader in
question had an inoperable backup alarmat the tine the inspector
cited it. | also conclude and find that MSHA has established that
the viewto the rear of the cited end-|oader is obstructed, and
that an operabl e backup alarmwas required. This conclusion is
supported by the testinony of the inspectors who nade
measurenents of a simlar end-loader, and it is corroborated as
wel | by the photograph produced by the respondent, exhibit RA2,
whi ch shows that the air cleaner, nmuffler, and tail pi pe behind
the operator's conpartment constitute obstructions to the
operator's viewto the rear of the machine. The respondent has
not rebutted this fact, and the inspector's findings are further
corroborated by the testinony of Greg Brown who testified that he
ran over a chai nsaw whil e operating the nmachine in reverse
because he obviously did not see it, and that he always | ooks to
t he rear because he does not want to run over anyone or hit any
equi prent which may be operating to the rear of the machine. The
violation IS AFFI RVED

Significant and Substantial Violation

| agree with the inspector's finding that the |ack of an
oper abl e backup alarmconstituted a significant and substantia
violation. While it may be true that the inspector could not
recal | observing anyone working the proximty of the machine
while it was operating, the respondent had not rebutted the fact
that the machine is used for a nultitude of purposes at different
| ocations at any given tinme. Under these circunstances, it is
reasonably |ikely that the |ack of an operabl e backup alarm coul d
contribute to a potential hazard to equi pnment operating in the
same area on any given day, or to mne personnel working in the
area. Accordingly, the "S & S" finding by the inspector |IS
AFFI RMED

Gravity

I conclude and find that the | ack of an operabl e backup
alarm constituted a serious violation. Although the respondent
had two serviceable end-|oaders, there is no evidence that it
only used one of them and | believe that given the vol ume of
truck traffic on the site on any given day, one may reasonably
concl ude that both end-loaders were regularly used by the
respondent in the course of its mning operation. Further, since
it woul d appear that the defective backup
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alarmwas not repaired for over a nmonth after it was first noted
by the inspectors, one may reasonably conclude that the hazard
exposure continued during this same time frame.

Negl i gence

I conclude and find that the respondent exhibited a high
degree of negligence with respect to this violation. Respondent
was put on notice on July 19, 1985, that the defective backup
al arm needed attention, and M. Greg Brown knew that this was the
case and assured the inspectors that it would be taken care of.
However, nore than a nonth past before any repairs were made, and
they were made only after the inspector issued an unwarrantable
failure order during his next visit to the mne

Good Faith Conpliance

Petitioner has stipulated that the violation was abated in
good faith after the order was issued, and | accept this as ny
finding on this issue.

Taki ng into account the requirements of section 110(i) of
the Act, particularly the respondent's high degree of negligence,
| believe a civil penalty assessment in the amount of $100 is
reasonabl e and appropriate.

ORDER

On the basis of the forgoing findings and concl usions, the
respondent 1S ORDERED to pay to the petitioner the follow ng
civil penalty assessnents within thirty (30) days of the date of
thi s decision:

Citation 30 CF. R

Order No. Dat e Secti on Assessment
2007656 07/ 19/ 85 50. 30( a) $ 250
2521412 09/ 04/ 85 56. 14006 $ 175
2521744 07/ 19/ 85 56. 9003 $ 600
2521411 09/ 04/ 85 56. 9087 $ 100

Ceorge A. Koutras
Adm ni strative Law Judge



